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ABSTRACT This legal brief raises a timely concern in the management and implementation of retirement 

policies in educational institutions in the Philippines. The current trend in many schools is to reduce the 

mandatory retirement age of teachers from what has been set by the Retirement Law as 65 years old to a 

lower age. The prevailing reasons given are to maintain the efficiency and effectiveness of teachers in 

discharging their role as “special parents” to their students and to ensure that teachers would still have 

enough time to enjoy their life after retirement.  However, many legal issues have been raised by some 

against the validity of these changes in retirement policies in schools, particularly during the course of their 

employment. The common legal issues raised includes the proper application of the principle of non-

diminution of benefits, the validity of applying new retirement policies to teachers who were hired under a 

different retirement package, and the enforceability of retirement policies entered by the school with selected 

representatives of the faculty, not necessarily through a Collective Bargaining Agreement. The legal brief 

attempts to persuade the Supreme Court of the Philippines that the Court of Appeals was correct in affirming 

the validity of the changes made by the subject educational institution on its retirement policies. 

 

KEY WORDS: Retirement Policy in Schools; Diminution of Benefits; Legality of Retirement Policy 

Changes; Lowering of Retirement Age; Autonomy of Contracts 

 

INTRODUCTION 

 

One prevailing doctrine in labor legislation and 

policy interpretation is the principle of non-diminution of 

benefits enshrined in Article 100 of the Labor Code of the 

Philippines, as amended, where employers are mandated not to 

eliminate or diminish existing labor benefits of its employees 

without the latter’s consent. Hence, any management policy to 

be promulgated and/or implemented at the workplace should 

substantially adhere to this principle. 

Philippine laws specially recognize the peculiarities 

in the management of schools through the Manual of 

Regulations in Private Schools in view of the different industry 

practice prevalent thereat compared to other establishments. 

However, the non-diminution principle remains to be a 

primordial doctrine strictly required to be observed for the 

protection of the academic teaching and non-teaching 

personnel of schools.  From this perspective, the academic 

personnel expect educational institutions to uphold this 

doctrine when new management policies are crafted and 

implemented. 

Among these controversial policies frowned upon by 

some academic personnel is the practice by many schools of 

modifying retirement policies in order to reduce the mandatory 

retirement age of teachers from what has been set by the 

Retirement Law as 65 years old to lower ages of either 60, 55 

or 50.  The prevailing reasons given are to maintain the 

efficiency and effectiveness of teachers in discharging their 

role as “special parents” to their students and to ensure that 

teachers would still have enough time to enjoy their life after 

retirement.      

However, many legal issues have been raised by 

some teachers against the validity of these changes in 

retirement policies in schools, particularly during the course of 

their employment. The common legal issues raised includes the 

proper application of the principle of non-diminution of 

benefits, the validity of applying new retirement policies to 

teachers who were hired under a different retirement package, 

and the enforceability of retirement policies entered by the 

school with selected representatives of the faculty, not 

necessarily through a Collective Bargaining Agreement. 

Oftentimes, similar cases clog the National Labor Relations 

Commission (NLRC), the agency tasked to resolve legal 

controversies arising from employer-employee relations, and 

worse, even our Court of Appeals and the Supreme Court 

where NLRC decisions may further be questioned.    

 This legal brief is presented before the Honorable 

Supreme Court of the Philippines in G.R. No. 204256 entitled 

“Gil Orduna, petitioner, vs. Court of Appeals and CSQC, 

respondents” where the issue at point is the legality of the 

school’s revised retirement policy for its academic personnel 

which was questioned by one of its former teachers who was 

retired at the age of 60 years old, five years before the 

mandatory retirement age prescribed by the Retirement Law 

(Republic Act No. 7641, January 7, 1993).   

 Petitioner claims that he was illegally dismissed by 

the school since he was forced to retire at the age of 60 in 

serious violation of the retirement law that prescribes the age of 



Legal Issues on Change of Retirement Policies in Schools                          10 

 

© Association of Training Institutions for Foreign Trade in Asia and the Pacific 2014 Journal of Global Business 2014 

65 as the mandatory retirement age. For illegally dismissing 

him, the school should be made to pay him backwages for his 

salaries and labor benefits.  

 This new management policy likewise violated the 

principle of non-diminution of benefits as he was able to 

receive a smaller retirement package compared to his supposed 

take home pay if retired at age 65. He also claims that the new 

retirement policy is null and void as it was retroactively applied 

to teachers like him who was hired under a different retirement 

policy in effect on June, 1973.  For this legal violation, the 

school should be made to pay him the balance of his retirement 

pay pertaining to the period of 5 years.  

 The petitioner also asserts that since he did not give 

his personal and individual consent to the new retirement 

policies entered by the school with selected representatives of 

the faculty during the course of his employment, the same 

could not be validly enforced to him, claiming that the faculty 

club which allegedly represented him is not a faculty union 

empowered under the law to serve as a collective bargaining 

agent of the academic personnel through a Collective 

Bargaining Agreement.  

 Thereafter, the Court of Appeals affirmed the 

findings of fact by the NLRC, finding that the same was 

supported by substantial evidence and that there was no grave 

abuse of discretion employed in coming up with them. 

 However, petitioner still pursued his legal issues 

against the validity of the new retirement policies of the school 

in his appeal before the Supreme Court. He assailed the rulings 

of the Labor Arbiter at the NLRC Regional Arbitration Branch 

in his Decision (Annex "B", Petition,  pages 4-5), which were 

affirmed by both the NLRC and the Court of Appeals. 

 

RESEARCH PROBLEMS 

 

 Petitioner assails the legality of school’s new 

retirement policy before the Supreme Court on four principal 

grounds:  First:  It categorically violates the Retirement Law 

which prescribes the age of 60 as the mandatory retirement 

age;  Second: It violates the principle of non-diminution of 

benefits as he received lesser retirement pay;  Third: It 

violates the legal principle of prospective application of laws 

and policies as it was retroactively applied to him as he was 

hired on June, 1973; and Lastly: It violates the contract 

principle in management policies as his personal and individual 

consent was not obtained for the policy.  

Thus, in attempting to resolve the foregoing legal 

issues, this Legal Brief shall focus on two well-entrenched 

determining factors in assessing if a management policy is 

valid or not. These factors involve a determination (1) if the 

policy is contrary to law, morals, good customs, public order or 

public policy as prescribed under Article 1306 of the Civil 

Code; and (2) if the policy violates the principle of non-

diminution of benefits as prescribed under Article 100 of the 

Labor Code.  

 

RESEARCH  FRAMEWORK AND  METHODOLOGY 

 

 Employers are generally allowed to come up with 

certain management policies as long as these are not contrary 

to the principles of (1) autonomy of contracts and (2) non-

diminution of benefits.  The former refers to the principle that 

parties to a contract are free to mutually stipulate on any term 

or condition as long as there is no law, morals, good customs, 

public order or public policy violated, while the latter pertains 

to the labor doctrine that mandates employers not to eliminate 

or diminish existing labor benefits of its employees without the 

latter’s consent.  Thus, any management policy can be 

declared by our courts as null and void for being violative of 

any of these well-entrenched legal principles. 

 This Legal Brief shall utilize the foregoing principles 

in assessing if the legal issues raised by the petitioner before 

the Supreme Court are meritorious, given the provisions of law 

and jurisprudence on the matter vis-à-vis the legal arguments 

relied upon.    

 

DISCUSSION 

 Article 287 of the Labor Code, as amended by 

Republic Act No. 7641 (New Retirement Law), categorically 

provides that “Any employee may be retired upon reaching the 

retirement age established in the collective bargaining 

agreement or other applicable employment contract. In case of 

retirement, the employees shall be entitled to receive such 

retirement benefits as he may have earned under existing laws 

and any collective bargaining and other agreement: Provided, 

however, that an employee’s retirement benefits under the 

collective bargaining and other agreement shall not be less than 

those provided herein. In the absence of a retirement plan or 

agreement providing for retirement benefits of employees in 

the establishment, an employee upon reaching the age of sixty 

(60) years or more, but not beyond sixty-five (65) years which 

is hereby declared the compulsory retirement age, who has 

served at least five (5) years in the said establishment, may 

retire and shall be entitled to retirement pay equivalent to at 

least one-half (1/2) month salary for every year of service, a 

fraction of at least six (6) months being considered as one 

whole year.” (underscoring supplied for emphasis) 

 The Supreme Court, in the case of Lourdes Cercado 

vs. Uniprom (G.R. No. 188154, October 13, 2010), had 

emphasized that “Retirement is the result of a bilateral act of 

the parties, a voluntary agreement between the employer and 

the employee whereby the latter, after reaching a certain age, 

agrees to sever his or her employment with the former.”  

 Private respondent school’s “Faculty and 

Administrative Manual” is the governing agreement between 

the former and its faculty and administrative personnel, having 

been  a product of a series of consultations and negotiations 

with the representatives of concerned sectors.  As found by the 

Public Respondent NLRC (Annex “A”, Petition: 1-4), “the 

normal retirement age of a faculty member would be at age 

sixty (60) x x x but (A)an employee is allowed to extend his 

employment beyond the retirement age of sixty (60) provided 

Respondents agree to the same and this extension is only for a 

yearly period.x x x “. 

 Petitioner herein, after he became eligible for normal 

retirement on March 29, 2007 upon reaching the age of sixty 

(60), was accordingly advised by the private respondent and 

was thanked for his 34 long years of service to the school. He 

was also sent a congratulatory letter acknowledging his loyalty 

to the school, for which he was given, and he actually attended, 

a testimonial dinner in his honor on April 10, 2007, together 

with other retirees, where he was also conferred the 

“Distinguished Service Award” (Annex “A”, pages 1-4, 

Petition). 
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 While Article 287 of the Labor Code, as amended by 

RA 7641, pegs the compulsory retirement age at 65 years and 

while the minimum age for optional retirement is set at 60 

years, an employer is however clearly, categorically and 

unequivocally given under the Retirement Law the freedom to 

come up with a retirement age earlier than the foregoing 

mandates as the law employs the phrases “established in the 

collective bargaining agreement or other applicable 

employment contract”  and “under existing laws and any 

collective bargaining and other agreement” which 

undoubtedly cover private respondent school’s “Faculty and 

Administrative Manual”.  

 The reasons given behind this modification of the 

retirement policy as prescribed by law, at the school’s 

negotiation level, are to maintain the efficiency and 

effectiveness of teachers in discharging their role as “special 

parents” to their students and to ensure that teachers would still 

have enough time to enjoy their life after retirement.  It is 

therefore clear that, with the stated rationale behind the new 

retirement policy, the issue behooves not on whether the same 

is contrary to morals, good customs, public order or public 

policy, but rather on whether the same is contrary to the 

provisions of the Retirement Law. 

 In numerous cases decided by the Supreme Court, 

this freedom to come up with a retirement age earlier than that 

mandated by the Retirement Law either in a collective 

bargaining, in an employment contract, or in other employment 

agreement,  is a “valid exercise of management prerogative” 

[Cainta Catholic School vs. CCSEU, G.R. No. 151021, May 4, 

2006]. Similarly, in Pantranco North Express, Inc. vs. NLRC 

[328 Phil. 470, 482 (1996)],  the Supreme Court, in interpreting 

Article 287 of the Labor Code, stressed that “the Labor Code 

permits employers and employees to fix the applicable 

retirement age lower than 60 years of age”. The Court also 

held that there was no illegal dismissal involved since there 

was an employment agreement that incorporated the policies 

with respect to the terms and conditions of employment until 

retirement.  Thus, the retirement of certain employees in 

Pantranco North Express, Inc. after 25 years of service even 

without reaching the age of 60, was declared “legal and 

enforceable” in view of such an employment agreement that 

serves as the company policy. 

In Progressive Development Corporation vs. NLRC 

[398 Phil. 433 (2000)],  the Supreme Court reiterated that the 

company’s retirement plan, though not part of the collective 

bargaining agreement, is valid, legal and binding on the 

employees as “it was made known to the employees” and such 

fact was certified by the Director of the Bureau of Working 

Conditions of the Department of Labor and Employment 

(DOLE).  Likewise, in Magdadaro vs. Philippine National 

Bank [G.R. No. 166198, July 17, 2009],  the Supreme Court 

again stressed the company retirement policy is determined 

either by the provisions of Article 287 of the Labor Code as 

amended by the Retirement Law (RA 7641), or is determined 

by an existing policy resulting from an agreement between the 

employer and the employees. 

 It is significant to note, however, that in the instant 

case, at the time the petitioner was retired pursuant to the 

private respondent school’s “Faculty and Administrative 

Manual” which is the governing agreement between the former 

and its faculty and administrative personnel, having been  a 

product of a series of consultations and negotiations with the 

representatives of concerned sectors, petitioner was already 60 

years of age and had served the private respondent school for 

34 long years as “Physical Education Teacher”.  

  As the Retirement Law provides that a “covered 

employee x x x shall be entitled to retirement pay equivalent to 

at least one-half (1/2) month salary for every year of service, a 

fraction of at least six (6) months being considered as one 

whole year” (underscoring supplied for emphasis), petitioner 

cannot be said to have been shortchanged by the private 

respondent school nor his retirement pay to have been illegally 

diminished. It is the contention of herein petitioner that “the 

right of management to change the retirement plan is not 

absolute whenever the principle of non-diminution of benefits 

will be contravened.” (Reply, page 2, No. 4), even citing the 

Supreme Court decision in the case of Lourdes Cercado vs. 

Uniprom (G.R. No. 188154, October 13, 2010). 

 Analyzing the confusing stance of herein Petitioner, 

in effect, he is vigorously claiming that since the private 

respondent’s new Retirement Policy (granting him 75% 

retirement pay) is not applicable to him (as he was hired as 

early as June, 1973), the prevailing retirement law at the time 

of his hiring should be followed. 

 Let us look at the retirement policy on June 1973 

when petitioner was hired:  As there was no retirement law 

(R.A. 7641, January 7, 1993) then, the prevailing law was 

Presidential Decree No. 442, otherwise known as the “Labor 

Code of the Philippines” (May 1, 1974), which provides that 

(Article 287) “Any employee may be retired upon reaching the 

retirement age established in the collective bargaining 

agreement or other applicable employment contract.  In case of 

retirement, the employee shall be entitled to receive such 

retirement benefits as he may have earned under existing laws 

and any collective bargaining or other agreement.” 

(underscoring supplied).  The transitory provisions of P.D. 442 

however expressly provide, among others, that (Article 293)  

for claims arising prior to May 1, 1974, they shall be 

determined based on the laws “at the time of their accrual.”.  

  Based on the DOLE implementing guidelines (DOLE 

Policy Instructions No. 25 (“Retirement in Private Educational 

Institutions”), June 1, 1977) of the Labor Code (PD 442, 1974) 

prior to its amendment, in the absence of RA 7641 the 

mandatory retirement age was at 65 and the optional retirement 

age was at 60. Hence, if the Supreme Court shall nullify the 

established retirement policy of private respondent school,  

then there is a need to refer to the original provisions of P.D. 

442 and the then DOLE implementing regulations which 

provide that the legal retirement age is 60 years old and the 

entitlement was only for 50% per month per year of service. 

 Petitioner, having been retired at 60 years old and 

having been given 75% of his monthly pay per year of service, 

had certainly received more. The next question is:  Will he be 

willing to refund to private respondent school the excess that 

he received?    The researcher does not want to second guess.  

 

CONCLUSION 

Applying the well-entrenched determining factors in 

assessing if a management policy is valid or not, particularly 

the principles of non-diminution of benefits and autonomy of 

contracts, the new retirement policy prescribed by the school 

cannot be declared illegal or null and void. As part of their 

management prerogatives, educational institutions can come up 

with modifications of its existing management policies which 
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may include even retirement plans for employees. These 

modifications on the existing retirement policies may, for 

certain reasons mutually acceptable and beneficial for both the 

employer and employees, be legally instituted provided there is 

consent given by the employees, through their exclusive 

bargaining agent at the workplace who may be either the 

employees’ union or the recognized faculty association or club, 

or through the individual consent of the faculty or personnel 

affected.  

This is due to the legal precept that a retirement 

policy is a product if a bilateral agreement between the 

employer, on the one hand, and the employees, on the other. If 

the workers’ union or recognized association or club represents 

the employees in the decision-making process at the company 

level, the employer is not duty-bound to secure the individual 

consent of the employees. However, organizational processes, 

including delegation of authority to the union or recognized 

association or club to represent the fellow employees in 

decision-making at the company level, must be clearly defined 

and observed. The Retirement Law age provisions therefore are 

merely “directory” or optional as distinguished from a 

“mandatory” law: meaning that compliance with the same can 

be legally subverted by a company policy bilaterally entered 

into by the management and the workers themselves as long as 

the benefits derivable by way of retirement package is not 

lesser than what the retirement law provides.  

Lastly, while prospective application of institutional 

policies is the general legal policy, a retroactive policy may be 

validly instituted as long as the same is beneficial or 

advantageous to the stakeholders affected. Moreover, while the 

Supreme Court is not yet categorical in saying that retirement 

policies in place at the time of retirement prevail over the 

retirement policies in effect at the time of hiring, the same 

could be validly inferred from the parameters offered by the 

application of the principles of autonomy of contracts and non-

diminution of benefits. 
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